The NEPA was the first important environmental statute enacted in the decade of the 1970s when it was signed into law on January 1, 1970.
1 Unlike the long and complex statutes dealing with air pollution, water pollution, and hazardous material that would later be enacted, NEPA at that time was a five-page statute and the important part of the Act was one section: 102(2)(C).
2 This section requires "every recommendation or report on proposals for legislation and other major Federal actions significantly affecting the quality of the human environment" to include "a detailed [environmental impact] statement [("EIS")] by the responsible official."
3 This action-forcing provision requires an environmental impact statement that includes:
the environmental impact of the proposed action, (ii.) any adverse environmental effects which cannot be avoided should the proposal be implemented, (iii.) alternatives to the proposed action, (iv.) the relationship between local short-term uses of man's environment and the maintenance and enhancement of long-term productivity, and (v.) any irreversible and irretrievable commitments of resources which would be involved in the proposed action should it be implemented.
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[Vol. 43:173 discussions of the need for the proposal, of alternatives as required by section 102(2)(E), of the environmental impacts of the proposed action and alternatives, and a listing of agencies and persons consulted." 16 If the agency's EA concludes the proposed action has no significant impact on the environment, it can choose not to prepare an EIS by issuing a finding of no significant impact ("FONSI"). 17 The D.C. Circuit uses a four-part test to determine the validity of a FONSI. 18 The court will determine: (1) whether the agency took a "hard look" at the proposal; (2) whether "the relevant areas of environmental concern" were addressed; (3) whether the agency made a convincing determination that the environmental impact was insignificant; and (4) if the impact is significant, whether the changes in the proposed project will sufficiently reduce the adverse environmental impact. 19 NEPA's requirements must be met before a federal agency makes "any irreversible and irretrievable commitment of resources." 20 If an EIS is required, a Draft EIS ("DEIS") is prepared, which leads to a Final EIS ("FEIS"). 21 This is followed by a Record of Decision ("ROD") that identifies alternatives considered, as well as the relevant factors considered by the agency and the mitigation, monitoring, and enforcement measures selected. 22 NEPA requires federal agencies to promulgate their own regulations to comply with the Act, including identifying actions that normally require an EA or an EIS and those that do not. 23 The Department of Energy promulgated its regulations on April 24, 1992. 24 The Department of the Interior's regulations are found in its department manual.
25 U.S. Forest Service regulations are found at 36 C.F.R. 220. 26 The Environmental Protection Agency ("EPA") is treated differently than the other federal 16 
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agencies, and is largely exempt from the requirements for its Clean Air Act ("CAA") activities. 27 The NEPA regulations of these agencies are discussed below. 28 After the CEQ regulations were promulgated in 1978, the U.S. Supreme Court began to restrict the broad interpretations of NEPA developed by the lower federal courts, particularly the U.S. Court of Appeals for the D.C. Circuit. In Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc., the Supreme Court held that NEPA's requirements are "essentially procedural," ending efforts by environmentalists to establish substantive rights under NEPA. 29 In Strycker's Bay Neighborhood Council, Inc. v. Karlen, the Court reiterated that once an agency meets its procedural requirements under NEPA, "the only role for a court is to insure that the agency has considered the environmental consequences" of its actions. 30 Today the primary responsibility of the courts in NEPA cases is to determine whether the federal agency has taken a hard look at the project covered by the EA or EIS to ensure the agency has adequately considered and disclosed the environmental impact of the proposed action.
31
The first step in a NEPA analysis is to determine whether there is a major federal action significantly affecting the quality of the human environment. 32 The term "major" reinforces the term "significantly," but does not have an independent meaning. 33 NEPA is triggered easily. 34 If there is a substantial question concerning whether an action will have a significant effect, NEPA is triggered. 35 CEQ regulations allow agencies to identify actions that (1) normally require an EIS; (2) those that normally do not require an EIS, which are known as categorical exclusions; and (3) those that normally require an EA but do not necessarily require an EIS. 37 A categorical exclusion may not apply under extraordinary circumstances, such as when the Endangered Species Act is applicable to the subject of an agency's review. 38 Each agency provides a list of its categorical exclusions.
39
NEPA applies to broad federal actions such as new programs or regulations, which can lead to the need for a Programmatic EIS ("PEIS").
40
Tiering is used to proceed from policy development to site-specific planning without dealing with issues that were previously adequately covered.
41
If new information becomes available after an EIS is completed, a supplemental EIS may be needed.
42

A. Reasonable Alternatives
One of the most litigated issues involves the CEQ's regulatory requirement to consider reasonable alternatives. 43 Appropriate alternatives are to be considered for "any proposal which involves unresolved conflicts concerning alternative uses of available resources." 44 A federal agency may not take any action that would prejudice the selection of an alternative action prior to its making a decision on a project. 45 The regulations impose six requirements relating to the alternatives analysis. 46 They are (1) all reasonable alternatives must be considered and an explanation is required for any alternative excluded from future study; (2) each alternative must be considered in a manner that allows reviewers to evaluate the merits of an option; (3) alternatives outside the jurisdiction of the agency must be considered; (4) a "no action" alternative must be considered; (5) a preferred alternative must be identified; 37 and (6) mitigation measures for the proposed action and for alternatives must be considered. 47 Direct, indirect, and cumulative impacts are to be considered. 48 However, alternatives that are not reasonably available need not be considered. 49 Moreover, alternatives that are not brought to an agency's attention need not be evaluated. 50 Cumulative impacts occur if an action, when added to other past, present, and reasonably foreseeable future actions, can collectively have a significant impact on the environment. 51 This type of impact is particularly relevant to issues of climate change. However, whether climate change must be considered when evaluating alternatives is controversial, and is discussed below.
B. Mitigation
The CEQ regulations require agencies to discuss potential mitigation measures. 52 Guidance concerning NEPA's requirements for mitigation and monitoring of GHG emissions was issued on January 21, 2011. 53 This guidance calls for mitigation measures to be explicitly described and for measurable performance standards to be included. 54 The appendix to the guidance provides an overview of a regulation adopted by the Department of the Army, which the CEQ uses as a model for mitigation and monitoring efforts. 55 Mitigation efforts can reduce the potentially significant environmental effects of proposed actions that would otherwise require an EIS, which could allow the agency to issue a FONSI, or a "mitigated FONSI" if mitigation is used to support the FONSI. 56 Monitoring is required for 47 59 It affirmed the applicability of NEPA to GHG emissions and climate change, and urged federal agencies to mitigate adverse impacts of GHG emission through reduction efforts and adaptation measures.
60
Agencies were instructed to perform a NEPA analysis for a proposed action having an impact on GHG emissions and climate change, and were to consider alternative actions which could include carbon capture and sequestration. 61 The draft guidance recommended that agencies prepare assessments when direct annual releases of carbon dioxide equivalent (CO 2e ) emissions are 25,000 metric tons per year ("tpy") or more. 62 For emissions below the 25,000 tpy trigger, the CEQ advised, but did not require, agencies to conduct similar assessments. 65 This revised draft guidance: (1) Discusses direct, indirect, and cumulative impacts analysis of a proposed action's reasonably foreseeable emissions and effects; (2) highlights the consideration of reasonable alternatives and points to the need to consider the short-term and long-term effects and benefits in the alternatives analysis and mitigation to lower emissions; (3) recommends that agencies use a reference point to determine when GHG emissions warrant a quantitative analysis taking into account available GHG quantification tools and data that are appropriate for proposed agency actions; (4) recommends that an agency select the appropriate level of action for NEPA review at which to assess the effects of GHG emissions and climate change, either at a broad programmatic or landscape-scale level or at a project-or site-specific level, and that the agency set forth a reasoned explanation for its approach; (5) counsels agencies to use the information developed during the NEPA review to consider alternatives that are more resilient to the effects of a changing climate; and (6) advises agencies to use existing information and tools when assessing future proposed action, and provides examples of some existing sources of scientific information. 66 On August 1, 2016, the CEQ issued "Final Guidance for Federal Departments and Agencies on Consideration of Greenhouse Gas Emissions and the Effects of Climate Change in Environmental Policy Act Reviews." [Vol. 43:173
The guidance was intended to ensure that the analysis of potential GHG emissions is commensurate with the extent of the effects of the proposed action. 68 CEQ did not expect agencies to develop new NEPA implementation procedures, but it recommended agencies update their procedures if necessary. 69 Agencies were to consider the effects of a proposed action on climate change and the effects of climate change on the proposed action.
70
Direct and indirect GHG emissions were to be quantified where feasible.
71
The guidance provided substantial detail as to what is required, but that is now irrelevant because on April 5, 2017, the Trump administration withdrew the CEQ's 2016 GHG guidance document. 72 The guidance was withdrawn for further consideration, and the withdrawal "does not change any law, regulation, or other legally binding requirement."
73
On June 20, 2018, CEQ issued an Advance Notice of Proposed Rulemaking that stated it was considering updating its implementing regulations for the procedural provisions of NEPA. 74 It requested comments on the following, lightly edited, twenty questions:
Should CEQ's NEPA regulations be revised to ensure that environmental reviews and authorization decisions involving multiple agencies are conducted in a manner that is concurrent, synchronized, timely, and efficient, and if so, how? On February 12, 2018, the Trump administration released a set of proposals to streamline the federal environmental review process for infrastructure projects. 76 The proposal included a Part 3-Permitting Principles. 77 Among its provisions are amendments to NEPA and other environmental statutes as well as changes in the roles of federal environmental agencies and the federal courts. 78 The changes would include:
Creating a new "One Agency, One Decision" structure for environmental reviews to encourage collaboration and effective communication by establishing deadlines and requiring the Permitting Council to either grant agencies an extension to the deadlines or reassigning the decisions for the permit to the lead Federal agency. . . . . Eliminating redundancies by removing multiple reviews by multiple agencies. The proposal would change NEPA to require a FONSI or a ROD, as appropriate, to be issued within twenty-one months.
80 Federal agencies and states with federal delegation would then have three months to make permit decisions. 81 If a federal agency fails to meet the deadlines, its responsibilities, along with an appropriate amount of budgetary authority, could be transferred to a new lead agency. 82 The lead agency would have significantly more authority to limit the influence of other agencies, including the power to determine the range of alternatives considered. 83 The requirement for reasonable alternatives to be considered would be restricted to alternatives that can legally, technically, and economically be implemented. 84 The CEQ would be required to issue regulations and guidance to streamline the NEPA process and the EPA would lose its review responsibility under the Clean Air Act's Section 309. 85 The proposal also provides for expanded use of categorical exclusions. 86 In addition to changes in NEPA, the proposal would change the Clean Air Act, the Clean Water Act, the Endangered Species Act, and other federal statutes to limit environmental considerations when authorizing infrastructure projects. 94 It required that each agency address the challenges posed by climate change to its mission, programs, and operations: "Federal agencies shall increase energy efficiency; measure, report, and reduce their greenhouse gas emissions from direct and indirect activities." 95 This requires the development of a "Strategic Sustainability Performance Plan" that includes GHG reduction targets for GHG emissions from the sources controlled by a federal agency and from sources generating electricity purchased by a federal agency. 96 108 Led by conservative western members of Congress, the House passed a resolution of disapproval of the 2.0 regulation on February 7, 2017, based on the authority granted by the Congressional Review Act ("CRA"). 109 On March 7, 2017, the Senate passed a resolution of disapproval. 110 After the President signed the legislation, the CRA statute lead to the Planning 2.0 Rule being treated as if it had never taken effect. Thus, the planning requirements returned to the pre-January 11, 2017, regulations, which are the 1983 regulations that are far less protective of the environment.
111 Subsequently, the Department of Interior published a rule removing the voided text of the rule and nullified any actions made by the rule. 112 The demise of the Planning 2.0 Rule is considered by environmentalists to be a serious blow to improved management of public lands, which includes the need for better protection of the environment from the energy industry's operations.
113
While NEPA's procedural requirements still apply to BLM's planning activities, the more rigorous substantive requirements of the 2. 118 Established in 2010, the IWG was responsible for a yearly social cost-benefit analysis of GHG emissions based on the most recent climate change science findings. 119 The new Order directs that any further cost-benefit reports done by any executive branch agency be based on guidance contained in the OMB A-4 Circular of September 17, 2003. 120 E.O. 13,783 grants significant autonomy to both EPA's Administrator and the Secretary of the Interior. For example, former Administrator Pruitt was directed to "suspend, revise, or rescind the guidance," of Obama-era EPA regulations pertaining to GHG emissions from all stationary energy sources and all oil and natural gas development sources, wherever such action is lawful and consistent with the main theme of unburdening domestic energy production.
121 Section 6 of the E.O. directs the Secretary of Interior to "lift any and all moratoria on Federal land coal leasing activities," as well as suspension, revision, or rescission of federal regulations restricting oil, gas, and hydraulic fracturing on federal and Indian lands. 122 This attempt to revitalize the nation's coal industry is the most specifically criticized element of the E.O. However, despite the Trump administration's support of the fossil fuel industry, it is unlikely that coal will be able to effectively compete with the less expensive and cleaner natural gas alternative. 
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Agencies are not to spend more than a year analyzing the environmental impacts of major actions, and the final report may not exceed 150 pages or 300 pages for unusually complex projects. 124 This will affect BLM's regulations promulgated on December 12, 2016, on the preparation of land use plans to include both the effect of the proposed action on climate change and the effect of climate change on the proposed action. 125 As previously mentioned, the Trump administration seeks to use its infrastructure plan to reduce environmental reviews under many environmental laws and substantially limit the public's ability to use the federal courts to challenge project approvals.
126
As required by Executive Order 13,783, EPA released its "Energy Independence Report" on October 25, 2017.
127 It calls for reducing the regulatory burden on energy resource companies through (1) New Source Review reform; (2) National Ambient Air Quality Standards ("NAAQS") reform; (3) robust evaluations of employment effects of EPA regulations; and (4) a "Smart Sector" program through which EPA is seeking input from trade associations on co-operative problem-solving. cover the level of review required for a project or action, 141 including research and development activities, rulemaking, adjudicatory proceedings, applications for permits and licenses, and government procurement and financial assistance. 142 Subpart C regulates the procedures implementing NEPA. 143 It covers the preparation of EAs and EISs and the applicability of exclusions. 144 It covers the use of an EA, a FONSI, a programmatic EA or EIS, and of mitigation action plans. 145 Subpart C also covers public review of an EIS. 146 DOE must publish a ROD in the Federal Register before action is taken on a proposal. 147 Subpart D discusses the level of review for typical actions taken by DOE. 148 Appendix A of this section identifies categorical exclusions applicable to general agency actions.
149 Appendix B identifies the categorical exclusions applicable to specific agency actions. 150 Categorical exclusions must not violate applicable laws or adversely affect environmentally sensitive resources.
151 Appendix C covers classes of actions that normally require an EA but not necessarily an EIS, and Appendix D deals with classes of actions that usually require an EIS. 152 DOE's regulations adopt CEQ's regulations concerning implementing NEPA. 153 However, DOE's regulations provide no guidance concerning the treatment of climate change issues.
B. The Department of the Interior and its BLM NEPA Requirements
The U.S. Department of the Interior's ("DOI") NEPA policy is found in its departmental manual. 154 Series 31 of the manual deals with environmental quality programs. 155 160 This chapter provides supplementary requirements for implementing provisions of 516 DM Chapters 1 through 6 for the DOI's BLM. 161 It incorporates CEQ and DOI requirements as they apply to BLM's operations, including a list of the type of BLM actions that will normally require an EIS and a list of actions eligible for a categorical exclusion. 162 What it does not do is provide any useful guidance concerning dealing with issues involving climate change.
The BLM's NEPA Handbook (H-1790-1) provides additional guidance for applicants. 163 The BLM Handbook includes within its NEPA processes an evaluation of whether a project complies with any applicable land use plan ("LUP"). 164 If a project does not conform to the LUP it may be modified in order to conform or the LUP may be modified to allow the proposed action. 165 If neither of these approaches satisfies the LUP, the proposal must be abandoned. 166 Projects funded by BLM or on lands managed by BLM require NEPA analysis. 167 Projects on land not managed by BLM require NEPA compliance if BLM has sufficient control over the action, such that the 156 Id. at ser. 31, pt. 516. 157 Id. at ser. 31, pt. 516, Chapter 11. 158 effects can be evaluated. 168 Projects involving mineral estates where BLM manages the surface and subsurface trigger NEPA analysis. 169 If BLM manages the subsurface and another federal agency manages the surface, NEPA applies but BLM must establish a cooperative agency relationship.
170
Categorical exclusions allow a federal action to comply with NEPA without obtaining an EA or an EIS. 171 The Energy Policy Act of 2005 provides a rebuttable presumption that specified activities involving oil and gas exploration and development activities are categorically excluded. 172 Appendix Four of the BLM Handbook lists categorical exclusions under subject headings such as: (1) oil, gas, and geothermal energy; (2) realty; (3) solid minerals; and (4) transportation. 173 However, Appendix Five of the BLM Handbook lists twelve extraordinary circumstances, including actions with controversial or unknown environmental effects, that mandate preparation of an EA or an EIS. 174 In addition, the BLM Handbook (H-1790-1) lists categorical exclusions adopted by the Department of the Interior. 175 Chapter Six of the BLM Handbook examines the NEPA analysis process.
176 Part 6.8 deals with environmental effects, but it provides no specific guidance on the treatment of climate change. 177 Moreover, on June 6, 2018, BLM issued an information bulletin explaining the various ways that the agency can avoid issuing an EA or an EIS. 178 However, even if NEPA is applicable and the agency produces an EA or an EIS, there is no assurance that climate change impacts will be addressed. For example, on July 12, 2018, BLM released its final EIS for the Alton Coal Tract Lease covering 3,581 acres of federal coal resources on lands near Alton, Utah. 179 No mention of the effects on climate change were included. [Vol. 43:173
C. The EPA's NEPA Requirements
The EPA is not required to comply with NEPA for most of its actions. The Clean Air Act ("CAA") exempts the Agency from the requirements of NEPA. 181 Under the Clean Water Act ("CWA"), EPA must comply with the procedural requirements of NEPA for only a limited number of actions, which include its research and development activities, facilities construction, wastewater treatment construction grants, EPA-issued National Pollutant Discharge Elimination System ("NPDES") permits for new sources, and for certain projects funded through EPA's annual Appropriations Acts. 182 The Comprehensive Environmental Response, Compensation, and Liability Act ("CERCLA" or "Superfund") also exempts EPA from the procedural requirements of environmental laws for its response actions.
183 Court decisions have held EPA's procedures to be functionally equivalent to the NEPA process and therefore exempt from NEPA's procedural requirements.
184 EPA has been voluntarily preparing EAs for many years on a case-by-case basis, and it sometimes prepares an EIS when the Agency believes it could be beneficial. 185 EPA's policy document lists the criteria for making such a determination.
186
EPA has played an oversight role by reviewing NEPA activities of other Federal agencies. Section 309 of the Clean Air Act gives EPA the responsibility for reviewing and commenting on the environmental impact of legislation, federal construction projects, major federal actions, and proposed regulations published by any federal agency. 187 This allows EPA to influence federal agency actions, and if its Administrator determines any legislation, action, or regulation adversely impacts public health, welfare, or environmental quality, the matter can be referred to the CEQ.
188
In 2011 the Department of Agriculture (on behalf of the Forest Service), and EPA disseminated a memorandum of understanding ("MOU") concerning air quality analyses and mitigation for federal oil and gas decisions through NEPA. 189 The MOU establishes a common NEPA process for agencies to implement in analyzing air quality impacts and "air quality related values" ("AQRVs"), such as visibility for onshore federal oil and gas planning, leasing, or field development on federal lands. 190 The MOU limits its scope to emissions associated with achieving the NAAQS and AQRVs.
191 It states the emissions of hazardous air pollutants ("HAPs") and GHGs are not included. 192 If EPA determines the MOU procedures have been followed the EIS's air quality analysis will be considered adequate. 193 However, future laws or regulations may require additional analysis, and a satisfactory analysis does not mean impacts will be environmentally satisfactory.
194 If a federal land management agency follows the best practices established by the MOU in its NEPA-based air quality and AQRVs analyses, EPA will rate the analyses "adequate," and no further NEPA-based procedure is required. 195 Board ("STB") did not fully comply with NEPA because it failed to consider potential increases in emissions resulting from the creation of a new rail line. 199 The petitioners challenged the STB's approval of 280 miles of new rail line and improvements to 600 miles of existing rail line that crossed the states of Minnesota and South Dakota in order to deliver coal from the Powder River Basin ("PRB") in Wyoming. 200 The expansion and improvement raised a number of environmental issues, including a substantial increase in train traffic, a corresponding increase in noise levels in the city of Rochester, Minnesota, and reduced air quality due to an increased use of low-sulfur coal. 201 The Sierra Club argued there would be a significant increase in air pollutants, including carbon dioxide. 202 The court held that the direct and indirect environmental effects of a federal action causing degradation in air quality must be addressed in an EIS if the effects are "reasonably foreseeable." 203 The court found the STB "completely ignored the effects of increased coal consumption" and that the requirements within the CEQ regulations were not fulfilled; therefore "it would be irresponsible for the [STB] to approve a project of this scope without first examining the effects that may occur as a result of the reasonably foreseeable increase in coal consumption." 204 The court remanded the case to the STB. 205 The STB subsequently prepared a supplemental EIS that the Eighth Circuit found to be adequate. 206 In Center for Biological Diversity v. National Highway Traffic Safety Administration, the Ninth Circuit in 2008 found numerous failures to comply with NEPA, including a failure to fully consider the aggregate impacts that GHG emissions have on climate change. 207 Moreover, the court found the final rule failed to adequately examine the monetary value of 2018] DEALING WITH CLIMATE CHANGE 199 carbon emissions. 208 The petitioners, including eleven states, the District of Columbia, cities, and public interest groups, sought review of the Corporate Average Fuel Economy ("CAFE") standards promulgated by the National Highway Traffic Safety Administration ("NHTSA"), which required light trucks to meet certain fuel economy specifications. 209 They alleged violations of NEPA and the Energy Policy and Conservation Act of 1975. 210 The court was critical of the cumulative analysis found in the EA because the new CAFE standards did not consider how emissions would impact climate change, nor would the standards offset the emissions resulting from a greater number of light trucks. 211 Under the cumulative impacts regulation, agencies must review the current action together with "other past, present, and reasonably foreseeable future [government] actions." 212 The court found that, pursuant to NEPA, agencies should conduct cumulative impacts analysis on GHG emissions' effect on climate change. 213 The Ninth Circuit concluded the EA was "markedly deficient in its attempt to justify the refusal to prepare a complete environmental impact statement" and remanded the case to NHTSA to prepare either an updated EA or, if needed, an EIS. 214 In The court deemed the agencies' evaluation of costs related to the mine's GHG emissions to be arbitrary and capricious. 266 An EIS must disclose and evaluate all of the effects of a proposed action-"whether direct, indirect, or cumulative"-to include "ecological [,] . . . economic, [and] social" impacts of a proposed action. 267 While the agencies discussed the possibility of methane and carbon dioxide emissions, the court held the agencies needed to discuss the effects of these emissions. 268 Rather, the agencies categorically denied that such an analysis would be feasible. 269 Instead, the court noted, the agencies could have used the social cost of carbon protocol tool. 270 This protocol was detailed in a Technical Support Document put out by the IWG on Social Cost of Carbon, and is designed to calculate a project's impact on costs related to global climate change. 271 The court therefore concluded that the FEIS failed to use this tool based on "factually inaccurate justification [s] ." 272 The court found that, while NEPA does not mandate that agencies conduct a cost-benefit analysis, the decision to quantify the positive aspects of the leases and deny that an analogous inquiry into costs was possible, despite the fact that such an analysis was possible (and had been included in a prior draft EIS), was arbitrary and capricious. 273 Assessing the economic impacts of GHGs is difficult at best, but any "hard look" must incorporate a "hard look" at whether such analysis, however indefinite, would provide for a more informed means of estimating these impacts than simply ignoring them.
274
The plaintiffs challenged the CRR FEIS's failure to include any estimate of how coal combustion would impact GHG emissions. 275 The court agreed that the agencies could not claim that it was overly speculative to predict data for coal combustion emissions, 276 especially when the agencies had predicted emissions from prospective mining and coal combustion in 265 Id. at 1201. 266 277 Within the same FEIS, the court concluded, the agency could not claim "it would be too speculative to estimate emissions from 'coal that may or may not be produced' from 'mines that may or may not be developed' " while at the same time disclosing detailed data on the amount of coal those mines would produce. 278 The court found that the agencies' argument that new technology could lower carbon emissions originating from future coal combustion failed to qualify as a "hard look." 279 Agencies cannot speculate that future technologies could possibly be invented to mitigate these effects.
280
The agencies' last argument was that the overall GHG emissions from combustion would be the same regardless of these new operations because if these operations did not occur there, consumer demand would drive the coal to be mined elsewhere because coal is "a global commodity."
281 Thus, if the coal does not originate from the North Fork Valley of Colorado, the overall GHG emissions that can be attributed to combustion would still be the same. 282 However, the court rejected this argument. 283 The court found that producing coal in the North Fork would boost the amount of inexpensive low-sulfur coal available, thus impacting the demand for coal as compared to alternate fuel sources. 284 Thus, coal that otherwise never would have been mined would be burned. 285 The agencies were therefore required to analyze this effect because it was reasonably foreseeable, "even if the precise extent of the effect [was] less certain."
286
In 2017, the D.C. Circuit decided Sierra Club v. FERC. 287 The case involved environmental groups and landowners challenging the Federal Energy Regulatory Commission's ("FERC") issuance of a certificate of public convenience and necessity permitting three interstate natural gas pipelines to be built in the southeastern U.S. 288 The petitioners argued the environmental assessment was inadequate. 289 The court agreed that 277 Id. the EIS did not sufficiently discuss emissions resulting from burning the gas transported by the pipelines. 290 The court granted Sierra Club's petition for review and remanded to bring the EIS into conformity, while finding that the FERC acted properly in all other respects.
291
Landowners challenged the pipelines because of the associated seizure of their property, while environmental groups feared that burning the natural gas would accelerate climate change. 292 Communities objected to the pipelines too, claiming "that pipeline facilities [would] be built in low-income and predominantly minority areas."
293 Section 7 of the Natural Gas Act gives FERC jurisdiction to approve or deny the construction of interstate natural gas pipelines. 294 FERC conducted an analysis of environmental impacts related to the proposed project, released a draft of the analysis in September 2015, and released the final version in December of the same year. 295 It issued Section 7 certificates and approved construction of the proposed project, so long as the construction complied with certain conditions. 296 The pipeline construction followed in August 2016.
297
The environmental groups and the landowners petitioned for review of the Certificate Order and the Rehearing Order. 298 The Sierra Club argued the EIS did not properly assess the project's GHG emissions contribution. 299 The court found that the Sierra Club members had standing to object to the certification because they alleged concrete injuries and because the certification was based on an insufficient EIS. 300 An EIS can be deficient even if it is not "directly tied to the members' specific injuries."
301
The EIS serves dual purposes; 302 first, it requires the agency to scrutinize the environmental impacts of its decisions and to consider alternatives to its proposed actions. 303 Second, the EIS ensures the public is informed of the potential consequences by requiring disclosure. [Vol. 43:173 procedural compliance discourages challenges. Moreover, courts are usually deferential to agency judgment calls. Nevertheless, NEPA has served a useful function in broadening agency perspectives. Its success over the years was aided by a bipartisan concern that federal agency decisions should take environmental values into consideration. That changed in recent years, as the nation's political parties moved to more extreme positions. Environmental laws have often been the scapegoat for problems generated by globalization and population growth. At the same time, the massive influx of money into the political process has isolated both political parties from the need to be concerned for their constituents. The ability of corporations and billionaires to control the political process has led to facts being unimportant, and truth is whatever the interest group with the most money wants it to be. Environmental protection has become a casualty. For NEPA to be effective, it requires good faith leadership of the federal agencies by those with both competence and a desire to achieve their agency's mission while balancing broader considerations including environmental protection. Unfortunately, the agencies charged with environmental, energy, and natural resource protection are headed by executives with an agenda at variance with the goals of NEPA. Until that changes, the weaknesses of the NEPA process will make it a tool of limited value in adapting to climate change.
